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Kensington swan’s property and 
construction teams work with 
bodies corporate at the outset 
of, and throughout, remediation 
projects to advise on best strategies 
to achieve a successful remediation.  

This seminar looks specifically at issues around payment 
of the costs of completing repairs.  It is not so much about 
recovering losses from defendants in leaky remediation 
litigation (such as Council, developer, contractor or 
product supplier) but, rather, looks at liability for costs 
amongst the unit owners themselves. It is, however, 
very important to obtain advice early on regarding any 
potential litigation strategies when considering how leaky 
repairs are to be completed and paid. 

Each development will have its own particular set 
of issues and circumstances.  The best strategy to 
remediate a unit title development will be tailored to 
those circumstances. For example, the body corporate 
may consider it necessary or desirable to receive claim 
money to be used for repairs before commencing 
repair works and/or levying the owners for the repair 
costs. Further, it may be that part of the settlement 
reached with a defendant (say, construction company) 
involves ‘work in kind’ meaning that the defendant will 
complete the remediation works and the owners are 
thus not required to pay the full costs of repair out of 
their own pockets.

who pays?
common vs private property

In determining liability for costs of repair it is necessary to 
ascertain whether the damage is to common property alone 
or whether private property (principal or accessory units) 
is involved. For example, in leaky building remediation, we 
would need to ascertain whether the cladding is within 
‘common property’ or within the boundaries of the principal 
units. To determine this, we would first look at the unit plan 
to determine if this has been specified by the surveyor. If 
the precise exterior boundary line of the principal unit is not 
shown on the plan, then the boundary of the unit is deemed 
to be the mid-line of the wall and, accordingly, the exterior 
cladding is common property.

If the repair works are solely within common property 
then the body corporate can (and is required to) get on 
with completing the works and may levy the owners for 
the costs (in accordance with their utility interests).

However, if some of the works are within private property, 
then the situation is more complicated.

owners are required to repair and maintain their unit

The body corporate has obligations to repair and maintain 
‘building elements’ and ‘infrastructure’ (amongst other 
things) which I discuss below. However, it should be noted 
that owners themselves have obligations to repair and 
maintain their unit. 

Section 80(1)(g) of the Unit Titles Act 2010 (‘uta’) provides 
that an owner must ‘repair and maintain the unit and 
keep it in good order to ensure that no damage or harm, 
whether physical, economic, or otherwise, is, or has the 
potential to be, caused to the common property, any 
building element, any infrastructure, or any other unit in 
the building’.
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what if they can’t or won’t pay?
If an owner is already in arrears of their mortgage they 
are unlikely to be able to secure further bank funding 
to cover their remedial levies. The body corporate may, 
accordingly, need to take steps to ‘move that owner on’ 
such as liaising with the owner’s mortgagee and/or the 
owner to facilitate a sale or otherwise pursue the owner 
for the levies by debt recovery means.

In the meantime (until a sale is completed and/or the 
levies paid), the body corporate may need to levy the 
other owners to cover the shortfall. If the body corporate 
has obtained a section 74 scheme from the court, the 
scheme is likely to include rights to do this.

ensure all debts (including levies and other costs) are 
recovered upon sale of unit

The body corporate should seek payment of all 
outstanding debts due by an owner upon the sale of the 
unit. It can seek to do so by utilising the pre-settlement 
disclosure statement regime. That regime (in section 
147(4) UTA) includes the right for the body corporate to 
withhold its certificate if ‘any debt’ that is due to the 
body corporate by the unit owner is unpaid. ‘Any debt’ is 
wider than just recovery of outstanding levies and would 
extend to recovery of any legal costs or other costs which 
have been properly passed onto that unit owner.

what happens to surplus funds?

If the body corporate and owners have entered into a 
conduct distribution agreement before the settlement 
of any leaky building claim then this may dictate how 
surplus funds are to be distributed.

Section 131 UTA allows the body corporate to distribute 
surplus funds ‘among the unit owners in the same 
proportions in which the money was raised’ (section 131 
UTA) i.e. in accordance with their utility interests.

If a section 74 scheme is in place then this may dictate a 
different method for distribution of surplus funds.

conclusion
If you find yourself with unit title issues or you are 
embarking on a leaky remediation project for your body 
corporate, get a team of advisers involved at the earliest 
opportunity.   Kensington Swan will advise on the body 
corporate’s rights and obligations with regards to the 
issues, completion of the works and cost recovery.  We 
will work with the body corporate and its advisers 
every step of the way to put in place, and implement, 
strategies to achieve a successful remediation.
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This requirement can be used as a ‘sword or a shield’ as 
far as the body corporate is concerned—defendants can 
use it as a sword in leaky building litigation to assert 
that owners have duties to keep and maintain their units 
(and thus should not be liable for repairs that would not 
have been necessary had they done so). Alternatively, 
the requirement can be used by the body corporate as 
a sword against the relevant owners i.e. requiring the 
owners to comply with this requirement and, if they 
don’t, giving the body corporate the power to do so and 
the right to recover its expenses from the owner under 
section 127 UTA.

body corporate’s obligation to repair and maintain 
(section 138(1) UtA)

The body corporate is required to repair and maintain:

a. the common property;

b. any assets designed for use in conjunction with the 
common property;

c. any other assets owned by the body corporate; and

d. any building elements and infrastructure that relate 
to or serve more than one unit.

The UTA defines ‘building elements’ and ‘infrastructure’.  
They are broadly defined.  ‘Building elements’ includes 
the external and internal components of any part of a 
building or land that are necessary for the structural 
integrity of the building, the exterior aesthetics of the 
building, or the health and safety of persons who occupy 
or use the building.  These include, without limitation, 
the roof, balconies, decks, cladding systems, foundation 
systems, retaining walls or other support features.  
‘Infrastructure’ includes pipes, gutters, transmission 
equipment for water, sewage, drainage, storm-water 
removal, electricity, fire protection, security, rubbish 
collection etc.

The power (and obligation) of the body corporate 
to repair and maintain building elements and 
infrastructure was introduced by the Unit Titles Act 2010 
(it did not exist under the Unit Titles Act 1972) as a direct 
response to the difficulties in completing leaky building 
repairs. It means the body corporate has the obligation 
and right to repair and maintain the building elements 

and infrastructure that relate to or serve more than 
one unit notwithstanding that they may be comprised 
within private property.  It gives the body corporate 
the ability to deal with the problem rather than have 
it remain within the relevant unit owners’ control.  The 
body corporate can then pass the costs of repairing the 
building elements and infrastructure that are within the 
unit onto the owner (section 138(4) UTA).

where body corporate work benefits particular units

If the body corporate carries out work that:

a. is substantially for the benefit of one unit only; or

b. is substantially for the benefit of some of the units 
only; or

c. benefits one or more of the units substantially more 
than it benefits the others or other of them

then the body corporate can recover its costs:

d. so far as the works ‘benefits any unit by a distinct and 
ascertainable amount’ from the unit owner;

e. or otherwise apportioned among the units that derive 
a substantial benefit according to the utility interest 
of those units (although the court may apportion 
indifferent shares if apportionment by utility interest 
would be inequitable (section 126(3) UTA))

(section 126 UTA).

Section 74 scheme

The above provisions set out general principles as to 
liability for repair and maintenance of the building. 
However, the body corporate or unit owner (amongst 
others) may apply to by originating application to the 
High Court for settlement of a scheme under section 
74 of the UTA. The scheme provides an exception to the 
above general principles and is usually sought where 
repairs are required to both common property and 
principal units and can’t be done separately. A court 
ordered section 74 scheme also minimises dispute as 
to the body corporate’s right and power to carry out 
remedial works (whether these be within common 
property or private property). It will be decided on the 
papers if the scheme is unanimously approved and there 
is no opposition to the application. 
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Amongst the court’s powers, the court may:

a. direct the application of insurance money

b. direct payment of money

c. direct the deposit of a new unit plan

d. impose any terms and conditions it thinks fit.

In other words, the court has wide ranging powers and 
flexibility to set the terms on which the building may 
be remediated. Terms usually provided in such schemes 
include:

a. the powers for the body corporate to get on and 
complete the remedial works project (whether the 
repairs relate to the units or common property), 
retrospectively if necessary

b. the power to levy the owners to meet the costs

c. setting out the duties of the body corporate in 
relation to the scheme (including accounting for 
monies and reporting to owners) 

d. requiring cooperation by the owners (such as an 
obligation to comply with the directions of the body 
corporate, consultants, and contractor, and allow all 
necessary access for the works to be carried out)

e. to enter into a construction contract

f. how the costs for the remedial works project are to be 
apportioned between the owners

g. recovery of unpaid contributions

h. financing arrangements with third parties 

i. what is to happen upon the sale of any unit.

how do they pay?
There are a number of ways the repair works can be 
funded. As noted above, the body corporate can pass its 
costs onto the unit owner for payment under certain 
provisions of the UTA. However, where the works do not 
relate to any particular unit (i.e. cannot be passed onto 
the unit owner under sections 127, 138(4), or 126(2) of the 
UTA) then the body corporate needs to consider how the 
funds will be raised. For example, does it wish to await 
receipt of any claim funds, apply for the Crown’s financial 
assistance package or does it need to raise special levies?

If owners are levied for a contribution to the costs then 
the body corporate may be required to set up an escrow 
arrangement.

what is an escrow arrangement?

The main trading banks have joined forces to require the 
implementation of an ‘escrow arrangement’ to protect 
their interests in money they lend for the purposes of 
leaky remediation.

The escrow arrangement involves an Escrow Deed being 
entered into between the body corporate, the escrow 
homeowners and the escrow agent, and includes 
obligations in favour of the lenders. Where a new facility 
is being put in place to advance funds for the remedial 
levies, the banks are likely to require the homeowner 
enter into the Escrow Deed (and have the funds paid into 
the escrow account) as a condition of the loan approval.

The money is then held by the approved escrow agent 
(e.g. Kensington Swan) and can only be paid out in 
accordance with the terms of the Escrow Deed (i.e. 
following tight certification procedures).

The owners pay interest on their loans but the money is 
held on an interest bearing deposit.

who needs to be in it?

Only those owners whose banks require the escrow 
arrangement as a condition of their loan approval must 
have their funds held under the escrow arrangement. 
However, other owners (e.g. self-funded owners or 
‘approved’ owners i.e. where the escrow is not required 
as a condition of their repair loan) may voluntarily be a 
party to the escrow arrangement. They may want to do 
so, for example, to provide them with a level of certainty 
that the money will be utilised for the remediation 
project. It is also preferable, from a body corporate 
administration perspective, that all the remediation 
levies are held under the arrangement.

what happens to surplus money (including interest 
earned) in escrow?

This Escrow Deed will likely set out how surplus funds 
are to be dealt with.  It is likely to provide that these will 
be paid to the body corporate for the body corporate to 
distribute or use as agreed with the escrow homeowners 
(i.e. the homeowners who are a party to the Escrow Deed).
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